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LEGAL ISSUES RAISED BY RECESS APPOINTMENT OF DIRECTOR OF
CONSUMER FINANCIAL PROTECTION BUREAU

President Obama announced the recess appointment of Richard Cordray as the Director of the
Consumer Financial Protection Bureau (CFPB) on January 4, 2012, during an “adjournment” of a
“pro forma” session of the Senate that is scheduled to last for fewer than three days.1 Questions
have been raised about the legal validity of this recess appointment, and about potential
consequences of an invalid appointment. While the answers are far from clear, this memorandum
briefly identifies the key legal issues raised by the appointment.

BACKGROUND

The Constitution grants the President the “Power to fill up all Vacancies that may happen during the
Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.”2
If validly appointed, the general view is that a recess appointee has the full power of the office to
which the person is appointed as if he or she were confirmed by the Senate.3 The difference is that
a recess appointment’s term in that office lasts only until the end of the next session of Congress,
which for the new CFPB Director would likely be the end of 2013.

The first question raised by the appointment, which has received much attention in the media, is
this: Does the Senate’s adjournment of a “pro forma” session of fewer than three days constitute a
valid “recess” within the meaning of the Recess Appointments Clause?

But there is a second, less discussed question as well: Is there a “vacancy” to fill (within the
meaning of the Recess Appointments Clause) in light of the fact that the Dodd-Frank Act provided
the Secretary of the Treasury with interim authority to perform certain functions of the CFPB until a
Director is “confirmed by the Senate”?

Both questions are discussed below.

WHETHER THERE WAS A VALID “RECESS”

It is unclear whether a less-than-three day “adjournment” of a “pro forma” session of the Senate
constitutes a “recess” for the purpose of the Recess Appointments Clause.4 First, there is a question
whether a “pro forma” session is the “functional equivalent” of a recess for purposes of the Recess

1158 Cong. Rec. 1 (daily ed. Jan. 3, 2012). The adjournment is from 12:02 p.m. on January 3, 2012, to 11:00 a.m. on
January 6, 2012. Id. The President made several other recess appointments on the same date.

2 U.S. Const. Art. II, § 2, cl. 3.

3 See, e.g., Evans v. Stephens, 387 F.3d 1220, 1223 (11th Cir. 2004) (“The Constitution, on its face, neither distinguishes
nor limits the powers that a recess appointee may exercise while in office. [D]uring the limited term in which a recess
appointee serves, [he] is afforded the full extent of authority commensurate with that office.”). In the context of the CFPB,
however, a question has been raised whether the statutory language of the Dodd-Frank Act limiting the interim authority of
the Treasury Department to exercise the CFPB’s powers would similarly limit the authority of a recess-appointed Director of
the CFPB.

4 See id. at 1225 (distinguishing between “adjournment” and “recess”).
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Appointments Clause, a question that has not been addressed by the courts.

Second, there is a question whether the Senate’s adjournment for fewer than three days is lengthy
enough to constitute a “recess” within the meaning of the Recess Appointments Clause. Neither the
Constitution nor any court opinion establishes a minimum period of time that the Senate must
adjourn to constitute a “recess.”® At least one Court of Appeals has held that a ten-day break in the
middle of a Senate session—known as an “intrasession recess”—constituted a “recess” within the
meaning of the Recess Appointments Clause.6é And, the Department of Justice under the Clinton and
the Bush Administrations indicated that an intrasession break of more than three days is necessary
to constitute a “recess” for purposes of the Recess Appointments Clause (a position adhered to by
the Solicitor General as recently as 2010).7 Older U.S. Attorney General opinions concluded that “an
adjournment for 5 or even 10 days” does not constitute a “recess.”8 Following the previously
accepted understanding, the Senate has been holding “pro forma” sessions every three days in an
effort to prevent recess appointments.®

Finally, even assuming that a series of “pro forma” Senate sessions is deemed functionally
equivalent to a recess lasting much longer than three days, there is a further question: Could such
a “functional recess” be constitutionally valid without the consent of the House of Representatives
required under Section 5 of Article 1 of the Constitution for Senate adjournments lasting more than
three days?

WHETHER THERE WAS A VALID “VACANCY”

A general threshold question is whether an initial vacancy of a newly created position that requires
Senate confirmation is the type of “vacancy” that can be filled through a recess appointment.
Attorneys General have long taken position that it can be, and there is certainly precedent for
Presidents making such appointments, including to the Resolution Trust Corporation.10
Nevertheless, the issue has never been addressed by the courts.

A related question that is specific to the circumstances of the CFPB is whether a “vacancy” actually
exists in light of the fact that the Dodd-Frank Act authorized the Secretary of the Treasury to perform
certain functions of the CFPB until “the Director of the Bureau is confirmed by the Senate.”11 In
other words, did the Dodd-Frank Act in essence create two positions: (1) an interim position, which
is currently filled by the Secretary of the Treasury and is therefore not vacant, and that does not
expire until a permanent Director is confirmed by the Senate; and (2) a permanent Director

5 See id.
6 See id. at 1224-26 (holding that recess appointment on the seventh day of a ten day intrasession recess was valid).

7 See Evans v. Stephens, No. 04-828, Brief for the United States in Opposition to Petition for a Writ of Certiorari, at 11 (U.S.
2005) (“[T]he Recess Appointments Clause by its terms encompasses all vacancies and all recesses (with the single
arguable exception of de minimis breaks of three days or less, see U.S. Const. Art. |, § 5, Cl. 4)”); Henry B. Hogue, Recess
Appointments: Frequently Asked Questions, CRS Report for Congress 3 (Mar. 12, 2008) (citing Mackie v. Clinton,
Memorandum of Points and Authorities in support of Defendants’ Opposition to Plaintiffs’ Motion for Partial Summary
Judgment, at 24-26, Civ. Action No. 93-0032-LFO (D.D.C. 1993)).

8 33 Op. Att'y Gen. 20, 25 (1921), quoted in Louis Fisher, Recess Appointment of Federal Judges, CRS Report for Congress
4 (Sept. 5, 2001). President Theodore Roosevelt once made a recess appointment during a “recess” of less than one day
between Senate sessions, but a subsequent Senate Judiciary Committee Report “emphatically rejected” President
Roosevelt’s action. T.J. Halstead, Recess Appointments: A Legal Overview, CRS Report for Congress 10 (July 26, 2005).

9 See Hogue, Recess Appointments: Frequently Asked Questions, at 3.

10 Recess Appointments During an Intrasession Recess, 16 Op. Off. Legal Counsel (1992) (“Attorneys General have long
believed that the President has the power to make an original recess appointment to a newly created position.”) (citing 19
Op. Att’y Gen. 261 (1889)).

11 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 111-203 § 1066(a), 124 Stat. 1964 (2010)
(codified at 12 U.S.C. § 5586) (granting the Secretary of the Treasury interim authority “to perform the functions of the
Bureau under this subtitle until the Director of the Bureau is confirmed by the Senate in accordance with section 1011").
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confirmed by the Senate? Even if this interpretation of the statute were accepted as not creating a
“vacancy” for purposes of the Recess Appointments Clause, there would be a further question
whether, in so doing, Congress unconstitutionally usurped the presidential appointment power under
Article Il of the Constitution.

POTENTIAL CONSEQUENCES OF AN INVALID RECESS APPOINTMENT

If the recess appointment of the new CFPB Director were deemed invalid—either because there was
no “recess” or because there was no “vacancy’—then the CFPB’s rulemaking, supervisory, and
enforcement actions under the invalidly appointed Director also could be deemed to be ultra vires
and therefore invalid. Forinstance, in a similar context, a district court granted a preliminary
injunction enjoining the Office of Thrift Supervision (OTS) from appointing a conservator or receiver
for a plaintiff savings and loan association because the plaintiff established the likelihood of
prevailing on the merits of its claim that the OTS director was unconstitutionally appointed under the
Appointments Clause and the subsequent acting director was invalidly appointed under the
Vacancies Act.12
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12 Olympic Fed. Sav. & Loan Ass’n v. Director, Office of Thrift Supervison, 732 F. Supp. 1183 (D.D.C. 1990). The Court of
Appeals dismissed the appeal as moot because the President subsequently nominated and the Senate confirmed an OTS
director. Olympic Fed. Sav. & Loan Ass’n v. Director, Office of Thrift Supervison, 903 F.2d 837 (D.C. Cir. 1990). See also
Doolin Sec. Sav. Bank, F.S.B. v. Office of Thrift Supervision, 139 F.3d 203 (D.C. Cir. 1998) (ultimately rejecting plaintiff
bank’s argument that enforcement proceedings were null and void because a subsequent, validly appointed director
ratified the enforcement order); Franklin Sav. Ass’n v. Director of the Office of Thrift Supervision, 740 F. Supp. 1535 (D.
Kan. 1990) (holding that transitional director was appointed in violation of the Appointments Clause of the Constitution but
nonetheless de facto authority to appoint a conservator).
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